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fraud could be built are here lacking. Though a contrary view 
prevailed for a time, 5 it now seems that in England in the case 
of such an inadvertent trespass time commences to run from the 
date of the commission of the act. 8 However, it is apparent that 
every consideration which induces the application ol the rule in 
the case of an intentional trespass applies to the case of an inno- 
cent and inadvertent trespass. No fiction can be indulged in that 
the owner is constructively in possession of, and therefore held 
to know what is occurring within his land. It cannot be pre- 
sumed that the legislature intended to enact a statute which 
would cut off the injured party's remedy without giving him an 
opportunity for the redress of the wrong admittedly done. If, 
indeed, the intentional underground trespass and the intentional 
concealment thereof be considered an actual fraud, why not term 
the inadvertent trespass, which also is of such a character as to 
"conceal itself," a constructive fraud? 

M. W. 

Wills: Signature of Olographic Will. — Section 1277 of 
the California Civil Code demands that an olographic will should 
be entirely written, dated and signed by the hand of the testator 
himself. The name of the testator need not be subscribed to the 
testament; if it appears in any part of the will, it may be sufficient 
to constitute a signature within the terms of this section if upon 
the face of the instrument it is clear that the name was intended 
as a signature. As established by Estate of Manchester 1 and 
Estate of McMahon, 2 "the true rule .... is that wherever placed, 
the fact that it was intended as an executing signature must satis- 
factorily appear on the face of the document itself." 3 Conse- 
quently where at the beginning of the will, the testatrix writes, 
"This is the last will and testament of Elizabeth R. McMahon," 
and the will concludes with the statement, "I do hereby publish 
and declare the foregoing, entirely written, dated and signed by my 
own hand, to be my last will and testament," the name appearing 
in the initial clause of the testament is intended as a signature and 
the will is valid. 4 On the other hand, where the concluding clause 
reads, "Whereunto I hereby set my hand this fourteenth day of 
January, 1914," and no signature follows, the name appearing in 
the first clause of the will is clearly not intended as a signature 
and the will is invalid. 5 



5 Eccles. Commrs. v. N. E. Ry. Co., supra, n. 4. 
6 Bulli Coal Min. Co. v. Osborn, supra, n. 4 

1 (Feb. 15, 1917), S3 Cal. Dec. 220, 163 Pac. 358 

2 (Feb. 16, 1917), 53 Cal. Dec. 225. 

3 Estate of Manchester, supra, n. 1, at p. 223. 

4 Estate of McMahon, supra, n. 2. 

5 Estate of Manchester, supra, n. 1. 
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The common-law courts in interpreting statutes concerning wills 
have distinguished between signing a will and subscribing a will. 
Under the English Statute of Frauds 6 demanding that "all devises 
and bequests" shall be "signed by the party so devising the same," 
it was not necessary that the signature should appear at the end 
of the will. 7 To set at rest the doubts which arose on this point 
the Statute of Wills 8 provides that the will shall "be signed at 
the foot or end thereof." So strict were the decisions of the 
courts, which adopted a literal construction of this mandatory 
clause, that it became necessary to amend the Statute of Wills 
in this respect by the Statute 15 & 16 Vict., c. 24 (1852), which 
provides in general that a will is not invalidated by the fact that 
the signature does not appear immediately after the last word of 
the will, or that the signature is written in the testimonium clause, 
although it is specified that the act shall not operate to give effect 
to dispositive clauses following, or beneath the signature. Section 

1276 of the California Civil Code, providing that "every will other 
than an olographic will and a nuncupative will" must be "sub- 
scribed at the end thereof," is based upon the English statutes. 

On the other hand, the French courts in construing the term 
signed under Article 970 of the Code Napoleon (of which section 

1277 of the California Civil Code is almost a literal translation) 
arrive at practically the same conclusion with reference to the 
position of the signature as do the English courts under the 
Statute of Wills and the California Court under section 1276 of 
the Civil Code, which demand that the signature be subscribed 
"at the end" of the will. The commentators on the French law 
who adhere to the stricter view, hold that "the signature should 
be at the conclusion of the will because it is the completion and 
perfection of the act." 9 Again, "the signature is the means of certi- 
fying to all which precedes it. That which follows the signature 
is outside of the act and does not form a part of the testament." 10 
"Everyone agrees that the place of the signature is indicated by 
the nature of things; it is the mark of accomplishment of the will 
of the testator; it is the final approbation which he gives to the 
act; it is thus necessary that all the dispositions of the testament 
be terminated by the signature." 11 Nevertheless, the view of the 
French courts, and those commentators who support it, is that 
it is not absolutely necessary that the name of the testator, to con- 
stitute a valid signature, must be detached from, and be written 
under, the body of the will; it may be valid even if it is em- 
bodied in the final clause of the testament, provided that the words 



6 29 Car. 2, c. 3 (1677). 

7 Lemayne v. Stanley (1681), 3 Lev. 1. 

»1 Vict., c. 26 (1837). 

9 Pothier (2d ed., 1861), Vol. 8, p. 229. 

10 Laurent, Principes de Droit Civil (1876), Vol. 13, p. 242 

"Laurent, Principes de Droit Civil (1876), Vol. 13, p. 247. 
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which follow it may be disregarded as not essential to the validity 
of the will. 12 Such a doctrine has been quoted with approval by 
the Louisiana Supreme Court 13 in the construction of a code 
section identical with section 1276 of the California Civil Code. 
Consequently, in France, where the words following the name in 
the final clause of the will could not be disregarded because they 
included the date, an essential element of the testament, the name 
was held invalid as a signature; 14 on the other hand, where the 
words following the name in the testimonium clause included the 
date but could be disregarded because the date also appeared above 
in the body of the will, the name was considered a valid signature. 15 
In spite of the logic of the French commentators and the view 
of the French courts, it is submitted that the California Supreme 
Court in construing a section borrowed from the civil law is justi- 
fied in adopting the common-law interpretation of the language 
used, for it is not to be presumed that the legislators in adopting 
a civil-law institution in a common-law jurisdiction intended as 
well to adopt the interpretation of the civil-law courts, but rather 
that the transplanted institution should receive its development in 
the light of its common-law surroundings. 

L. N. H. 



12 Merlin, Repertoire (1828), Vol. 16, Signature, §3, Art. 7; Laurent, 
Principes de Droit Civil (1876), Vol. 13, pp. 247-249; Aubry & Rau, Cours 
de Droit Civil Francais (4th ed., 1875), Vol. 7, p. 108; Labori, Repertoire 
Encyclopedique du Droit Francais (1896), Vol. 12, p. 256, § 73. 

"Succession of Armant (1891), 43 La. Ann. 310, 313, 9 So. 50, 26 Am. 
St. Rep. 183. 

"Liege, 22 February 1812, Dalloz No. 2730. Cf. Laurent, Principes de 
Droit Civil (1876), Vol. 13, pp. 247-249. 

15 Cassation, 20 April 1813, Dalloz No. 2729. Cf . Laurent, supra, n. 14. 



